STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
BRADFORD NUTTI NG
Petitioner,
VS. Case No. 05-4510

FLORI DA REAL ESTATE COWM SS| ON,

Respondent .
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RECOVMENDED ORDER

An adm ni strative hearing was conducted in this case on
March 3, 2006, in Cocoa, Florida, before BramD. E. Canter, an
Adm ni strative Law Judge of the Division of Adm nistrative
Heari ngs ( DOAH) .

APPEARANCES

For Petitioner: Daniel Villazon, Esquire
Daniel Villazon, P.A.
1020 Verona Street
Ki ssi nmmee, Florida 34741

For Respondent: Daniel R Biggins, Esquire
Department of Legal Affairs
The Capitol, Plaza Level 01
Tal | ahassee, Florida 32399-1050

STATEMENT OF THE | SSUE

The issue in this case is whether the Florida Real Estate
Comm ssion (Comm ssion) lawfully denied the application of
Bradford Nutting (Petitioner) for licensure as a Florida real

est ate broker.



PRELI M NARY STATEMENT

On Cctober 21, 2005, the Conmi ssion denied Petitioner's
application to obtain a real estate broker's license. The
deni al was based on Petitioner's crimnal record as revealed in
his |license application, the |lack of persuasiveness of
Petitioner's testinony in explanation or mtigation of his past
crinmes, and the recent occurrence of the crinmes. The Comm ssion
concl uded that there had not been a sufficient |apse of tine to
establish Petitioner's rehabilitation. Petitioner requested an
adm ni strative hearing to contest the denial of his application,
and the case was referred to DOAH to conduct an evidentiary
heari ng.

At the hearing, Petitioner testified on his own behal f and
al so presented the testinony of Tinothy Al vin, Steven Ronano,
and Monique de G aw. Petitioner offered no exhibits into
evi dence. The Commi ssion called no witnesses. The Conmm ssion's
Exhibits 1 and 2 were admtted into evidence.

A court reporter recorded the hearing, but no transcript
was filed with DOAH. The parties subm tted Proposed Recommended
Orders that were considered in the preparation of this
Recomended Order.

FI NDI NGS OF FACT

1. The Comm ssion is the agency responsible for regul ating

the practice of real estate sales in Florida.



2. Sonetine in 2003, Petitioner applied for |licensure as a
real estate sales associate. In the application formfor this
license, Petitioner disclosed that he had been convicted, found

guilty, or entered a plea of nolo contendere to three crines:

driving under the influence (DU ) in 1990, possession of a
controll ed substance in 1991, and another DU in 2001.

3. The Comm ssion issued Petitioner a |license as a real
estate sal es associate, and Petitioner currently works as a real
estate sal es associ at e.

4. The Commi ssion has never taken disciplinary action
agai nst Petitioner's current |icense.

5. In May 2005, Petitioner applied for licensure as a
Florida real estate broker. That is the application which is
the subject of this case. In his broker's |license application,
Petitioner disclosed that he was convicted of three counts of
donestic violence in Novenber 2003 to which he pled nolo

contendere. For these crines, Petitioner was ordered to serve

three years of probation

6. In May 2005, shortly after he applied for his broker
license, Petitioner was convicted of one count of assault and
one count of donestic violence. For these nost recent offenses,
Petitioner was sentenced to probation and ordered to attend a
26-week batterer's intervention program Petitioner conpleted

the intervention program but he is still on probation.



7. The matter of Petitioner's broker's |icense application
was heard by the Commission in a public hearing held on
August 16, 2005. Wth regard to the 2003 and 2005 convi ctions
for donestic violence, Petitioner clained to have pled to the
crinmes to avoid nore serious charges nmade by his ex-wife and the
possibility of going to prison. Wen asked whether his client
was claimng to be innocent of the charges nade by his wfe,
Petitioner's attorney replied, "Wll, | don't knowif you're
totally innocent--1've never seen soneone totally innocent."

8. At the hearing before the Comm ssion, Petitioner's
testinony regarding the circunstances of the donmestic violence
i nci dents was evasive, anbiguous, and |less than candid. One
Comm ssioner tried, wthout success, to get Petitioner to
expl ain the circunmstances of the donestic violence convictions:

Conm ssioner: Wat exactly happened t hat
caused you to plea to those cases?

Petitioner: It started with an incident

at ny nother's condom nium And over
a period of over approximtely a week, all
t hese various things happened. | basically
got --

Comm ssi oner: \Wat happened?

Petitioner: Well she kept claimng that --
wel |, she went out to a bar one night and
got beat up. She cane to ny place of

resi dence and asked ne to hel p her.

* * *



She cane back, you know, two or three days
| ater, started harassing ne again.

* * *

| got in ny autonobile and tried to | eave
the state and go back to Georgia, where |I'm
originally from She followed ne there
Utimtely, | ran to the point of having to
stop for gas . . . and had another incident.
Conmi ssioner: What was the incident?

Petitioner: Well, she was on pain pills
again.

Comm ssioner: \What did you do that caused
you to pl ead?

Petitioner: |*'mnot sure | understand the
guestion, sir.

Comm ssioner: But what happened to [ nmake
you] plead to the assault? Did you ever
t ouch her?

Petitioner: | physically touched her, which
i's, you know, a donestic violence charge.

9. Petitioner showed sim|lar evasiveness and | ack of
candor at the evidentiary hearing before the undersigned. Even
t hough he pled to three counts of donestic violence in 2003, he
claimed not to understand how he cane to be charged with three
separate counts. That claimis not credible.

10. At the hearing, Petitioner repeated the evasive
response he had given the Conm ssion on August 16, 2006, to the

effect that any touching anobunts to an assault. Hi s obvious



purpose in giving this response was to inply that he had nerely
touched his wife during the incidents for which he was convicted
of donestic violence. That claimis also not credible.

11. Based on the nore persuasive evidence in the record
and taking into consideration the deneanor of Petitioner, his
claimthat he was not guilty of the crines for which he was
convi cted, but pled no contest sinply to avoid the possibility
that his ex-wife's fal se charges would result in nore serious
sentences, is not credible.

12. Every tine Petitioner was asked a question about the
circunstances of his donestic violence offenses, his answers
omtted any description of his own actions and placed all blane
on his ex-wfe.

13. Petitioner's evasiveness and | ack of candor
denonstrate his failure to acknowl edge and take responsibility
for his past actions. Petitioner's rehabilitation will not be
conpl ete before that occurs.

14. The testinony by Petitioner's coll eagues about his
character was not sufficient to establish that Petitioner has
been rehabilitated. Except (possibly) for Ms. de Gaw, the
W tnesses were unaware of the circunstances of Petitioner's past
convictions. M. Romano, who hired Petitioner in his current
position as a real estate sal es associate and who is

Petitioner's supervisor, was unaware of the crines for which



Petitioner had been convicted and was unaware that Petitioner
was on probation.

15. Petitioner did not express confidence that he was
rehabi litat ed.

16. Insufficient tine has passed fromPetitioner's
crimnal offenses to support a finding that Petitioner is
rehabilitated.

CONCLUSI ONS OF LAW

17. DOAH has jurisdiction over the parties to and subject
matter of this proceedi ng pursuant to Sections 120.569 and
120.57, Florida Statutes (2005).°?

18. As the applicant for a license, Petitioner bears the

burden to prove his entitlenment to the license. Antel v. Dept.

of Professional Regulation, Florida Real Estate Commi ssion,

522 So. 2d 1056 (Fla. 5th DCA 1988); Florida Departnent of

Transportation v. J.WC. Co., Inc., 396 So. 2d 778 (Fla. 1st DCA

1981).

19. Subsection 475.25(1)(f), Florida Statutes, authorizes
the Conmi ssion to deny an application for licensure if the
applicant:

Has been convicted or found guilty of, or
entered a plea of nolo contendere to,
regardl ess of adjudication, a crine in any
jurisdiction which directly relates to the
activities of a licensed broker or sales
associ ate, or involves noral turpitude or
fraudul ent or di shonest dealing.



20. Moral turpitude has been defined as involving "the
i dea of inherent baseness or depravity in the private soci al
relations or duties owed by man to man or by man to society."”

State ex rel. Tullidge v. Hollingswrth, 108 Fla. 607, 611 146

So. 660, 661 (1933).

21. No court decision was cited by the parties or is known
to the undersigned that involves the question of whether
donmestic violence is a crinme involving noral turpitude.

22. Subsection 741.28(2), Florida Statutes, defines
donestic violence as "any assault, aggravated assault, battery,
aggravated battery, sexual assault, sexual battery, stalking,
aggravat ed stal ki ng, kidnapping, false inprisonnent, or any
crimnal offense resulting in physical injury or death of one
fam |y or household nenber by another famly or household
menber. "

23. Petitioner argues that the courts have only found
crinmes involving personal gain to be crinmes of noral turpitude.
Yet, Petitioner cites the Antel case, supra, which held that
mans| aughter was a crine of noral turpitude. 1t would be
illogical to view crinmes such as the sale of bogus dipl omas

(State ex rel. Munch v. Davis, 143 Fla. 236, 196 So. 491 (Fl a.

1940)) or bookmaking (Carp v. Florida Real Estate Conm ssion,

211 So. 2d 240 (Fla. 3d DCA 1968)) as crinmes involving nora



turpitude, but not crimes of physical violence agai nst another
person that result in injury or death.

24. It is the conclusion of the undersigned that donestic
violence is a crinme involving noral turpitude.

25. Subsection 475.17(1)(a), Florida Statutes, provides in
pertinent part:

An applicant for licensure who is a natural
person must . . . be honest, truthful,
trustworthy, and of good character; and have
a good reputation for fair dealing . .
must be conpetent and qualified to nmake rea
estate transactions and conduct negoti ati ons
therefor with safety to investors and to
those with whom the applicant may undert ake
a relationship of trust and confidence. |If
t he applicant has been guilty of
conduct or practices in this state or
el sewhere whi ch woul d have been grounds for
revoki ng or suspending her or his license
under this chapter had the applicant then
been regi stered, the applicant shall be
deened not to be qualified unless, because
of | apse of tinme and subsequent good conduct
and reputation, or other reason deened
sufficient, it appears to the comm ssion
that the interest of the public and
investors will not |ikely be endangered by
the granting of registration.

26. Petitioner failed to satisfy his burden of proof.
Because of his failure to acknow edge and take responsibility
for his past crines, Petitioner failed to rebut the presunption
in Subsection 475.17(1)(a), Florida Statutes, that he is not

qualified for licensure as a real estate broker.



RECOMVENDATI ON

Based upon the foregoing Findings of Facts and Concl usi ons

of Law, it is
RECOMMVENDED t hat the Comm ssion issue a final order denying
Petitioner's application for licensure as a real estate broker.

DONE AND ENTERED this 18th day of April, 2006, in

5ot

BRAM D. E. CANTER

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Tal | ahassee, Leon County, Florida.

Filed with the erk of the
Di vision of Adm nistrative Hearings
this 18th day of April, 2006.
ENDNOTE
1/ Al references to Florida Statutes are to Florida

St at ut es (2005).

COPI ES FURNI SHED,

Dani el R Biggins, Esquire
Departnment of Legal Affairs
The Capitol, Plaza Level 01
Tal | ahassee, Florida 32399-1050

10



Dani el Villazon, Esquire
Daniel Villazon, P.A
1020 Verona Street

Ki ssimmee, Florida 34741

Nancy B. Hogan, Chairman
Real Estate Comm ssion
Depart nment of Busi ness and
Pr of essi onal Regul ation
400 West Robinson Street, Suite 801N
Ol ando, Florida 32801

Josefina Tamayo, General Counse
Departnent of Busi ness and

Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.
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